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STATEMENT OF THE | SSUE

VWhet her Petitioners' Notice of Proposed Non- Substanti al

Change shoul d be approved, thereby extending the comencenent



date and the first two phasing deadlines in their Devel opnent
Order by four years and 364 days, and extending the
term nation date by eighteen nonths | ess two days.

PRELI M NARY STATEMENT

This matter began on Novenber 6, 2000, when Petitioners,
W T. Cox, Jr., individually and as Trustee, Priceco, Agnes T.
May, John B. \Whitaker, and Betty Sue Whitaker, filed a Notice
of Appeal with the Florida Land and Water Adjudicatory
Comm ssi on seeking to challenge a decision by Respondent, Lake
County, denying Petitioners' Notice of Proposed Non-
Substantial Change to a Devel opment Order. By the change,
Petitioners sought to extend the build-out dates and all
rel ated deadlines in their Devel opnent Order by four years and
364 days. On January 31, 2001, the appeal was forwarded to
the Division of Adm nistrative Hearings with a request that
further proceedi ngs be held.

By Notice of Hearing dated February 9, 2001, the nmatter
was schedul ed for final hearing on May 15, 2001, in Tavares,
Florida. On the undersigned's own notion, the hearing was
rescheduled to May 23, 2001, at the same |ocation.

At the final hearing, Petitioners presented the testinony
of Stephen H. Price, an attorney and son of one of the owners;
Hester Lilly, an adm nistrative assistant to one of the

owners; Philip Tatich, a real estate attorney and trustee for



one of the owners; Steven C. Ruoff, a realtor and accepted as
an expert in real estate marketing, including the marketing of
| arge tracts of land for devel opment as PUDs or DRIs; and
Greg A Beliveau, a certified planner and accepted as an
expert in urban and regional planning. Also, they offered
Petitioners' Exhibits 1-63, which were received in evidence.
Respondent presented the testinmony of Jeffrey S. Richardson,
the County's chief planner and accepted as an expert in urban
and regi onal planning.

The Transcript of the hearing (two volunmes) was filed on
June 21, 2001. Proposed Findings of Fact and Concl usi ons of
Law were fil ed by Respondent and Petitioners on July 3 and 5,
2001, respectively, and they have been considered by the
undersigned in the preparation of this Reconmended Order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

a. Background

1. In this land use dispute, Petitioners, W T. Cox,
Jr., individually and as Trustee, Priceco (a Florida general
partnership), Agnes T. May, John B. Whitaker, and Betty Sue
Whi t aker, have chall enged a deci sion by Respondent, Lake
County (County), which denied their Notice of Proposed Non-

Substanti al Change (NOPC). |If approved, the NOPC woul d extend



by four years and 364 days the commencenent date and the first
two phasing deadlines on a proposed project on their | and,

al ong with an extension of the ternination date by ei ghteen
nmont hs | ess two days.

2. Petitioners are the owners of several parcels of
property which make up a 1,433-acre tract of |and east of the
City of Clernont and the Florida Turnpi ke and just west of
Lake Apopka in Lake County, Florida, known as Sugarl oaf
Mountain. Mich, if not nost, of the land was fornerly orange
groves, until a freeze destroyed the trees. W T. Cox, Jr. is
t he principal |andowner in the group, with 900 of the 1,433
total acres for the project. Petitioners intend to sell their
separate parcels of property as a single parcel to a devel oper
who will build a large planned unit devel opnent on the
property.

3. Efforts to initially devel op the property began on
February 19, 1991, when the County approved Pl anned Uni't
Devel opment Ordi nace No. 9-91 for Sugarloaf Muntain
(Sugarl oaf PUD). The Sugarl oaf PUD contai ned no conmencenent
or termnation date requirenments or limtations.

4. On July 26, 1994, the County issued the Devel opnent
Order for the Sugarloaf Muntain Devel opnment of Regi onal
| rpact (DO). An appeal of the DO was taken by the Departnent

of Community Affairs (DCA) on Septenber 23, 1994. By



agreenment of the parties, the matter was submtted to binding
arbitration, and the sole issue was whether the project was
vested. This appeal was resolved by an Arbitrator's Order
dat ed October 16, 1995, which found that the property was
vested by common | aw, and that the project was accordingly
exenpted fromthe density and intensity provisions of the
County's then current Conprehensive Pl an.

5. On January 16, 1996, Petitioners and the County
entered into an agreenent, recorded in the public records,
nodi fying the DO to conformto the terns of the settl enent
with the DCA. Under the ternms of the original DO, Petitioners
were obligated to "substantially proceed” with devel opnent
within five years of the effective date of the DO
(comencenent date); otherw se, the devel opnment approval would
termnate. As a result of the arbitration, this date was
extended to Decenber 18, 2000.

6. The term "substantially proceed" is defined in the DO
to nean "that the devel oper [has] constructed
i nprovenents that can be expected to generate at |east 392 ADT
[average daily trips] . . . representing five percent of the
first phase of the devel opnent.” This requirenment translates
into approxi mately 40 conventional single-famly hones, or 69
single-famly homes for retirees. However, one could not

construct such homes before preparing a capital inprovenents



pl an, and then providing substantial infrastructure

i nprovenents in accordance with that plan, including onsite
road i nprovenents, a stormnater managenent system and a water
and sewer systemfor all or nost of the project. Therefore,
all of these inprovenents would have to have been constructed
along with at | east 40 hones by Decenber 18, 2000 (the
commencenent date), for the owners to have substantially
proceeded within the meaning of the DO, and to have had the
right to continue to develop the property.

7. Under Section V of the DO, the commencenent date "may
be extended upon Lake County's finding of excusable delay, and
no adverse inpacts resulting fromthe delay, in any proposed
devel opnent activity, consistent with the substanti al
devi ati on provi sions of subsection 380.06(19), Florida
Statutes."” However, the DO does not define the term
"excusabl e delay," or provide any criteria for applying this
provi si on.

8. Due to various circunstances described in greater
detail bel ow, devel opment had not yet substantially proceeded
by January 2000. Accordingly, on January 19, 2000, or el even
nmont hs prior to the required comrencenent date, Petitioners
filed their NOPC with the County seeking to extend al
deadlines by five years | ess one day. As required by |aw,

copies were also filed with the East Central Florida Regional



Pl anni ng Conm ssi on (ECFRPC) and the DCA. As later slightly
nodi fied at the request of the DCA, the NOPC requested an

ext ensi on of the commencenent date and the first two phasing
deadlines by five years | ess one day, along with an extension
of the term nation date by eighteen nonths |ess two days.

9. No substantive amendnents were proposed in the NOPC
That is, Petitioners did not request any anendnent affecting
any of the criteria listed in the DCA s Substantial Deviation
Determ nation Chart, and all existing |and use entitlenent
quantities would remai n unchanged.

10. After reviewi ng the NOPC, on June 22, 2000, the
ECFRPC advi sed the County by letter that because Section
380.06(19)(c), Florida Statutes, provided that "an extension
of less than five years is not a substantial deviation," it
concluded that "these proposed changes do not result in an
automati c substantial deviation determ nation pursuant to the
threshold criteria of section 380.06(19), Florida Statutes,
nor is it expected that it will cause new or increased inpacts
to regional resources or facilities when considered
i ndependently or cumulatively with prior project changes."”
Therefore, the ECFRPC did not "recommend that this proposal be
subm tted for additional regional review by this agency.”

11. On February 29, 2000, the DCA advi sed the County by

letter that "the proposed extension of the date of the build-



out is not a substantial deviation and is not subject to a
public hearing."”

12. The County al so agreed that the NOPC was a
nonsubstanti al deviation and therefore it did not require
further DRI review. However, the County required the NOPC to
be considered by its Board of County Conm ssioners (Board) at
a public nmeeting. Accordingly, on June 15, 2000, the County
pl aced the NOPC on its agenda for a public nmeeting on
Sept enber 26, 2000. At a neeting on September 19, 2000,
counsel for Petitioners requested a continuance due to the
unavail ability of several key wi tnesses on the subject of
excusabl e delay. A request for a 60-day continuance was again
made at the outset of the meeting on Septenmber 26, 2000. Both
requests for a continuance were denied and Petitioners were
directed to present their case without the benefit of such
W t nesses.

13. Speaking in opposition to the NOPC were the County's
seni or director of growth managenent who poi nted out generally
that the area in question was largely agricultural in nature
and the proposed intensity of the project was inconpatible
with adjacent and adjoining |and uses; that the 1991 PUD was
i nconsistent with the conprehensive plan; that the general
wel fare of the citizens should be taken into account when

considering the request; and that the applicant had not net



t he burden of denonstrating substantial devel opnent. In

addi tion, a nunber of area residents and representatives of
organi zations al so spoke in opposition to the extension. They
general ly opposed a | arge devel opnment in that area of the
County.

14. Speaking in support of the NOPC were Cecilia
Boni fay, Petitioners' counsel; Steven C. Ruoff, a realtor
involved in the project; Steven H. Price, an attorney and the
son of Karick Price, one of the owners; and John Reaves, a
potential buyer of the property. Those persons generally
poi nted out that the principal owmer (W T. Cox, Jr.) was
el derly and in poor health, and that because of restrictions
in the original DO and the property's unusual |ocation, the
owners had experienced difficulty in marketing the property to
a devel oper. They further pointed out that the property was
t hen under contract with a new devel oper, but that
insufficient time remained to conply with the comencenent
dat e.

15. Thereafter, by a 5-0 vote, the County denied the
NOPC. Although the reasons for the denial were not clear, the
m nutes of the nmeeting reflect that one Board nenber's
deci sion was based on the fact that he was unhappy with the
"proposed densities" of the project. Likew se, a second

menber concl uded that "the densities are currently too high"



and that "there has not been substantial proceeding on the
project.” A third nmenber al so concluded that the applicant
had not "proceeded with the devel opnent.” No reasons were
given by the other two menbers. Excusable delay was nentioned
by only one nenmber, but the mi nutes do not reflect that
excusabl e delay was a consideration in that nenber's vote. It
is also fair to infer that at |east some of the Board nenbers
were unhappy with the earlier decision approving the PUD in
1991, a decision nade when the Board had a nostly different
menber conposition.

16. A formal order nmenorializing the Board's decision
was never prepared. Relying on the m nutes of the neeting as
the "order," on Novenber 6, 2000, or within 45 days,
Petitioners filed their Petition for Appeal of a Devel opnent
Order with the Florida Land and Water Adjudi catory Conm ssion
(Comm ssion). Because Petitioners contended that the Board
hearing was neither fair nor conplete, they requested that the
i nstant proceedi ng be conducted de novo, rather than sinply a

review of the record bel ow.

b. Criteria for an extension and the Board' s past

practice

17. Section V of the DO provides the only criteria for
granting an extension. That provision reads in relevant part

as foll ows:

10



[ The expiration date] nmay be extended on
Lake County's finding of excusable del ay,
and no adverse inmpacts resulting fromthe
del ay, in any proposed devel opnent
activity, consistent with the substanti al
devi ati on provisions of subsection
380.06(19), Florida Statutes.

18. The County has no other criteria defining the
standards to be used in determ ning whether "excusabl e del ay"
has been shown by an applicant. Indeed, its Conprehensive
Pl an and Land Devel opnent Regul ati ons do not contain any
definitions or criteria. Further, the Board has never made
any express findings on excusable delay or stated any criteria
for determining it in any anended devel opnent orders resulting
from extensions granted in other cases.

19. At the sane tine, there are no standards enuci at ed
in Chapter 380, Florida Statutes, nor are there any rules on
the subject. A request for an extension of the build-out and
comencenent dates of a devel opnent order is subject to review
by the DCA and the regional planning council under the
substanti al deviation provisions of Subsection 380.06(19),
Florida Statutes. However, if as here, the proposed request
is for an extension of one day less than five years, it is
concl usively not a substantial deviation under the statute.

For this reason, the practice of the DCA and ECFRPC has been

to grant such extensions automatically.
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20. The Board has approved extensions of various
deadlines in four DRI's over the seven years before the current
request was heard by the Board. There is no evidence that the
Board has ever denied such a request. Based on this
consi stent practice, Petitioners reasonably inferred in 1999
t hat obtaining the Board's approval of their request would be
routine.

21. On COctober 26, 1993, the Board approved a 54-nonth
extension for the Monterey/ Royal Highlands DRI (Monterey). In
that case, the original owner (and applicant for an extension)
had sold the property to a new devel oper but then had to
foreclose on it when the buyer defaulted and went bankrupt.
Because of the automatic stay under the Bankruptcy Code, the
origi nal owner could not re-obtain or exercise any contro
over the property until the conclusion of bankruptcy
proceedings. In its approval, the Board recited the
bankruptcy as the reason for no construction having been
undertaken yet, but nmade no nention of excusable del ay.

22. In another case in 1994 involving the Plantation at
Leesburg DRI (Plantation), the Board granted a request for an
ext ensi on of one day |less than five years. Wile the DR
admttedly did not include any | anguage requiring a show ng of
excusabl e delay, the m nutes of the neeting reflect no

di scussi on of any standard for granting an extension. The

12



staff report did note, however, that the project was vested
and that the request was not a substantial deviation, even
t hough it included a revision of the master plan of the DRI

23. In 1997, the Board granted an extension for the
Sout hl ake Florida Quality Devel opnent (Southl ake), which was
subject to requirenents simlar to those for DRIs. There,
wi t hout any mention of excusabl e delay, the Board approved a
staff recommendation that a 10-year extension be granted for
t he purpose of "allowing] for continuation and conpl etion of
the project on a nore realistic basis"” than originally
proposed. Like the Monterey and Pl antati on extensions, the
Board did not enploy any stated standard in reaching its
deci sion on the Southl ake extension.

24. In March 2000, the Board approved an extension for
t he Pennbrooke Fairways DRI (Pennbrooke), a project which had
al ready constructed sonme 400 units, a golf course, and other
anenities. The Pennbrooke devel opnent order contained an
"excusabl e del ay" standard al nost identical to the one in
i ssue here. In recomending approval of an extension of five
years |less a day, the staff noted that the project was vested,
that the request was for a nonsubstantial anmendnent, and that
t he devel oper was requesting the extension because of
"“changi ng econom ¢ and ot her conditions."”™ The recomendati on

was accepted, but the m nutes of the neeting do not reflect

13



that there was any discussion of the nerits of the requested
extensi on or any nention of excusabl e del ay.

25. In each of the four cases, either the mnutes or the
staff reports enphasi zed that the requested extensions were
nonsubstantial amendnments to the original approvals, and some
mention is made of the fact that the projects were vested,

t hough wi t hout explanation of the weight given that factor, or
any other. In three of the four cases, the requested
extension was for less than five years (while the fourth was
for ten). Although three of the four devel opnent orders

i nclude an excusabl e del ay standard, all four cases omt any
findi ngs on excusabl e delay or any other standard for an
extension. Admttedly, sonme devel opnent had taken place in
three of the four cases, but the County concedes it had not
reached the | evel specified in the devel opment orders, and
there is no indication in the record that the County relied on
this fact in determ ning whether to grant an extension.
Finally, even though none of the cases makes clear the Board's
basis for approving an extension, in two cases the reason
given by the applicant was |ack of control over the property
due to bankruptcy, in another case the applicant cited the
need for a nore realistic schedule for construction, and in
the remaining case the applicant cited "the other changing

econom ¢ and ot her conditions."
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26. Although the County's practice in granting
ext ensi ons, and denying this one, has not been clear and
consistent, it does show that before the instant decision the
standard was not strict and the bar was not high. Indeed, the
County generally took into account a project's vested status
and the finding of the state agencies that a request was not a
substantial deviation. The Board never nade findings on
excusabl e del ay and never fornulated or followed any criteria
for determining it. Nor did the Board consi der whet her
adverse inpacts would result fromthe delay, or whether
ci rcunmst ances had changed enough to warrant further review as
specified by the standard in each devel opnent order.

c. The applicant's excusabl e del ay.

27. Although Petitioners did not begin construction
within five years of obtaining the DO, they did nake an effort
to inmplement the DO but were unable to do so at once, for two
reasons. First, the health of the principal owner and | eader
of the group, W T. Cox, Jr., had grown increasingly inpaired
during 1996, the first year under the DO, inpeding
comruni cati ons and deci sion-making in the group. Second,

t hrough di scussions with County officials, the owners | earned
that they had insufficient resources to carry out the
devel opnent by thenselves. They then concluded that they nust

mar ket the property so as to attract a joint venturer who
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could bring substantially nore financial resources and
devel opment experience to the venture, or to sell the property
outright to a | arge devel opment conpany with the necessary
resources.

28. The | eader of the group fromits inception was M.
Cox, who had approached M. Karick Price (the owner of 500
acres) with the original idea for the devel opnent. M. Cox
had substanti al devel opnent experience and access to financi al
resources. However, at about the sanme time the DO becane
effective in |ate 1995, M. Cox's health began to deteriorate,
along with his ability to conduct business. |In 1996, he
suffered a stroke, and his condition worsened. [In 1997, it
became necessary for M. Cox to rely al nbst exclusively on a
| ocal attorney, Phillip Tatich, to assist himin his work
activities. M. Tatich was |ater appointed a co-trustee of
M. Cox's living trust in February 1998, after which he took
over M. Cox's responsibilities in the group.

29. During those same two years after the effective date
of the DO, M. Price's health also deteriorated (due to
mul tiple sclerosis), and his son Steven was asked to take over
the responsibility for the famly's interests in the DRI
Al t hough Steven Price is an attorney, he does not specialize

in land use or have experience in devel opi ng property.
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Consequently, he deferred to M. Cox, whose own health was on
t he decli ne.

30. After M. Tatich became co-trustee for M. Cox in
early 1998, he began to famliarize hinself with the various
properties in M. Cox's portfolio. By July 1998, M. Tatich
was fully know edgeabl e about the requirements of the DO and
the options available to Petitioners.

31. Despite the health problens with M. Cox, during
1996 and 1997, the owners were not idle. First, in early 1996
t hey negotiated an agreenment with the DCA which clarified the
meani ng of several requirements in the DO. They al so
attenmpted to conplete the sale of the property to a Euro-
Canadi an group of investors. After that deal fell through,
Petitioners began to negotiate with the Barclay group, which
resulted in a signed contract, but did not lead to a cl osing.
At about the sanme time, a DRI expert advised Petitioners about
the DO s requirenments for capital inprovenents, the |ack of
clarity about the extent of those requirenents, and the need
for pronpt action to neet the comencenent date.

32. Based on the expert's report, Petitioners decided
that they had to focus their efforts on marketing the
property, or to sell the property to a devel oper who coul d
make use of the DRI entitlements. Gven the proximty of the

commencenent date, Petitioners elected to market the property,
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hoping to attract a joint venturer to provide the experience
and fundi ng they | acked.

33. In Septenber 1997, Petitioners signed a fornmal
listing agreement with Real vest Partners, Inc. (Realvest), a
Maitl and, Florida firmthat specializes in appraising and
devel oping | arge tracts of land for devel opnment purposes.

Real vest did everything reasonable to narket the property.
Among ot her things, the listing broker (M. Ruoff) persuaded a
nunber of other | andowners to agree to an assenbl age of their
properties with the Sugarl oaf property, for purposes of

mar keti ng an even | arger tract (4,000 acres) that would have
direct access to the Florida Turnpi ke and adjoin the city
limts of Mnneola and Cl ernont.

34. M. Ruoff nmet nore than 100 tines with prospective
buyers and showed the property at |east 50 tines over the two
years that he marketed the property. This work generated a
nunmber of offers, including offers from Arvida and the Del
Webb Corporation, each of which had the resources to devel op
such a large tract of property. Although each conpany cane
close to reaching a signed contract with the owners of the
assenmbl age, both deals fell through because of the
unr easonabl e demands of one of the assenbl age owners (not a

Petitioner). Neither conmpany was willing to purchase the
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Sugar | oaf property by itself, primarily because of its |ack of
access to mjor roads.

35. Despite these failures, Petitioners continued to
search for a buyer for the Sugarloaf property, and they
negoti ated with several other groups. After 6 to 8 nonths of
negoti ations, the G oner-Reaves group (in which Arnold Pal ner
is associ ated) signed a purchase contract in June 2000, which
remai ns pending until this proceeding is concluded.

36. Although the County witness asserted that the
property was "unsal able,” the owners were not responsible for
that characteristic of the property, and they did all that
they could do to sell their property alone and in an
assenmbl age. As noted above, they eventually succeeded in
securing a purchase contract. The unsalability of the
property confirms the fact that a delay in selling the
property was beyond Petitioners' control and thus excusable.

37. Petitioners' decision not to start construction was
reasonabl e even after M. Tatich joined the group as M. Cox's
trustee. This is because in February 1998, he | acked the
knowl edge to make a sensi ble recommendation. After |earning
of the DO s requirenents, he concurred in the owners' previous
conclusion that without M. Cox, the other group nenbers
| acked the resources and experience to substantially proceed

with construction on their own.
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38. In addition, even assum ng that Petitioners could
have nmustered the enornous anpunt of resources required just
to proceed with construction and neet the comrencenent dat e,
starting construction woul d have established a particul ar
pattern of devel opnent that could have clashed with the pl ans
of sonme prospective purchasers in what was already a very
narrow mar ket .

39. In summary, the delay in devel opnment activity was
excusabl e due to the health inpairnment of M. Cox, the |lack of
financial resources and devel opnent experience of the other
owners, the conplexity of the DO and the unusual capital costs
associated with the DRI, and the difficult marketing
conditions for the property. All of these reasons exemplify
factors beyond the control of the owners, and sone of them
wer e unforseen.

d. No adverse inpacts

40. Petitioners also denonstrated that no adverse
i mpacts would result fromthe delay. The request changes no
substantive condition of the DO and generates no new i npact of
any kind. Also, Petitioners rebutted the County's own
contrary evidence on this issue. At the hearing, the County
specul ated that the delay m ght cause a potential adverse
i npact on the nearby roads by delaying the tine when the

owners woul d have to pay for the expensive offsite road
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i nprovenents on County Roads 561, 561A, and 455, as well as
for a Turnpi ke interchange. The County reasoned that while

t he devel opment is continuing in the surrounding area, traffic
generated by such offsite devel opnent is increasing and coul d
possi bly exceed the established | evel of service for each of

t hose roads before Sugarl oaf makes the inprovenents.

41. Petitioners established that the County's concern
was no nore than specul ation and that the roads in question
have nore than enough capacity to absorb growth well above the
conbined current rate in the area and proposed buil dout for
Phase | of 660 houses over the next five years. Moreover,
what ever inpacts have occurred in the past five years are not
attributable to Sugarloaf, which has generated no traffic.
Therefore, no adverse inpacts will occur by virtue of granting
t he request.

CONCLUSI ONS OF LAW

42. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes
(2000) .

43. Section 380.07(1), Florida Statutes (2000),
authorizes the filing of an adm nistrative appeal from "any
devel opnent order . . . in regard to any devel opnment of

regi onal inpact."”™ Here, Petitioners have filed an appeal of
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the County's denial of their request to extend the DO. The
witten mnutes of the nmeeting in which the County denied the
request constitute the devel opnent order under appeal.

44. Because the parties were unable to agree that the
hearing before the County was fair and conplete, the matter
has been tried as a de novo case. See Rule 42-2.002(1)(b),
Fl ori da Adm nistrative Code.

45. As the parties asserting the affirmative that the
deni al of their request did not conport with the | aw,
Petitioners bear the burden of proving by a preponderance of
t he evidence that the requested NOPC shoul d be approved.

Young v. Dep't of Conm Affairs, 625 So. 2d 831, 835 (Fla.

1993).

46. Section 380.07(5), Florida Statutes (2000), provides
the criteria for decision in an adm nistrative appeal such as
this. That statute reads as foll ows:

(5) The Florida Land and Water

Adj udi catory Conmm ssion shall issue a

deci sion granting or denying permssion to
devel op pursuant to the standards of this
chapter and may attach such conditions or
restrictions to its decisions.

47. Chapter 380, Florida Statutes, provides the general
criteria while the DO provides the specific standard for

extending its ternms. However, at the hearing and in the

prehearing stipulation, the County raised no i ssue concerning
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t he conpliance of the requested extension with any of the
general criteria, including consistency with the County's
conprehensi ve plan and | and devel opnent regul ati ons, neither
of which specifically addresses DRI extensions or inposes any
substantive requirenents on them Thus, the parties agree
that the only pertinent standard is in Section V of the DO,
whi ch requires a finding of excusable delay and the absence of
adverse inpacts fromthe del ay.

48. The County concedes that it has no express criteria
for determ ning when excusabl e del ay has been shown. However,
it contends that inplied criteria for excusable delay may be
derived from past actions of the Board. Mre specifically, in
three of the four cases in which an extension of deadlines in
a DO has been granted, construction had al ready conmenced to
sone degree, and that it can be fairly inplied that in order
to show excusabl e del ay, some construction nust be in place.
Fromthis, the County concludes that unless Petitioners could
denonstrate that construction had begun, as they obviously
failed to do, "no other excuse was valid." This contention
squares with coments made by two Board nenbers at the neeting
on Septenber 26, 2000, that Petitioners "had not substantially
proceeded with the devel opnment” and that "there has not been

substanti al proceeding on the project," as reasons for the

deni al .
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49. But requiring Petitioners to substantially proceed
as a condition of show ng excusabl e del ay woul d render
nugatory the provision on extensions in the DO at |east for
extensi ons of the commencenent date. In other words, had the
owners substantially proceeded, they would have been entitl ed
to continue devel oping the property w thout an extension until
the term nation date.

50. In addition, the record shows that it was
unreasonabl e for the owners to commence devel opment on the
project sinply to show excusable delay. Even if Petitioners
had the enornobus anmobunt of resources necessary to construct
the capital inprovenents before m niml devel opnment coul d
occur, in all likelihood this would have jeopardized their
efforts to then sell the property to a prospective purchaser
with different devel opnent pl ans.

51. Alternatively, the County contends that the evidence
presented by Petitioners does not anount to excusabl e del ay,
or show that no adverse inpacts will occur. First, the County
has argued that the health conditions of M. Cox did not
affect Petitioners' ability to devel op the property,
especially since M. Tatich was appointed a co-trustee of the
property alnost three years prior to the term nation date of
the DRI. The County al so suggests that Petitioners' failure

to neet the commencenent date was due to their own negligence
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since they refused to sell their property at a discounted
price, or to sell a small part of the land in order to "junp-
start” the project, when efforts to sell at a higher price
wer e unsuccessful. The County further contends that after
various nmarketing efforts failed, Petitioners should have
pursued physical devel opnent of the property in order to neet
the deadline. Finally, on the issue of adverse inpacts, the
County asserts that inmpacts to the surrounding road system
will likely result fromthe del ay.

52. As to these contentions, it was found that
M. Tatich did not becone famliar with the requirenments of
the DO until at |east m d-1998; fromthat point on, he
concurred in the group's decision that they |acked the
necessary resources to develop the property thensel ves, and
that the property should be marketed or sold to a third party.
As to the second contention, the County has cited no authority
for the proposition that negligence (and thus a | ack of
excusabl e delay) can be inputed to an owner who declines to
sell his property at a discounted price sinply to avoid a
comencenent date in the DO. Further, as noted above, the
evi dence shows that Petitioners |acked the financial resources
to build the infrastructure necessary for the first phase of
devel opnent to nmeet the comrencenent date of the DO. Even if

t hey could have, starting construction would have established
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a particular pattern of devel opment that would likely clash
with the plans of prospective purchasers. Finally, the

evi dence denpnstrates that the request changes no substantive
condition of the DO, and that the roads in question have nore
t han enough capacity to absorb growth well above the combi ned
current rate and proposed build-out for Phase I of 660 houses
over the next five years.

53. The term "excusabl e delay” is not defined, and there
are no standards that have been enunciated by the County.
Wthin the context of the DO the nost reasonable and | ogical
meani ng of the termis a postponenent of devel opment activity
resulting fromextenuating circunstances that constitute a
good and sufficient reason, or justification, to exenpt the
delay fromthe consequences that would otherw se apply. 1In
view of the County's past practice in applying the standard of
excusabl e delay, it is unnecessary to resort to principles of
statutory construction to understand the core neaning of the
term Here, the problemis not with any anbiguity in the
term but rather with the | ack of express criteria for
determining it. Indeed, the County's consistent practice has
been to require little or no justification for extending a
DRI, wi thout ever making findings on excusabl e del ay.

54. For the reasons expressed in the Findings of Fact,

it is concluded that the owners have net their burden of proof
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and shown conpliance with the standard in the DO for approving
the requested extension. That is to say, Petitioners have
denonstrated excusabl e delay and that an extension w |l not
cause an adverse inpact. Therefore, the request should be
approved.

55. Finally, Petitioners' Mtion to Strike or Exclude
From Evi dence is granted. The nmotion is directed to a nunber
of letters fromarea residents which were submtted after the
record in this matter was closed. Those docunments have not
been consi dered by the undersigned in the preparation of this
Recomrended Order.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat the Florida Land and Water Adjudi catory
Comm ssion issue a final order approving Petitioners' Notice

of Proposed Non- Substantial Change.
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DONE AND ENTERED this 25th day of July, 2001, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

Donna Arduin, Secretary

DONALD R. ALEXANDER

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(850) 488-9675, SUNCOM 278-9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 25th day of July, 2001.

Fl ori da Land and Water Adjudi catory Conm ssion

Office of the Governor
Room 2105, The Capit ol
Tal | ahassee, Florida

Charles T. Canady,
O fice of the Governor
Room 209, The Capit ol
Tal | ahassee, Florida

Ti mothy A. Snith,

32399- 0001

Gener al Counsel

32399- 0001

Esquire

Akerman, Senterfitt & Eidson, P.A.

255 Sout h Orange Avenue,
32801- 3414

O | ando, Florida

Mel anie N. Marsh
Post Offi ce Box 7800
32778-7800

Tavares, Florida

17t h Fl oor

Esquire
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with
agency that will issue the final order in this case.
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